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STATEMENT OF | NTEREST OF AM CUS

Ami cus is a concerned individual residing in the state
of Massachusetts who seeks to protect his status, rights
and responsibilities under the Commonwealth’s marriage | aws
and the longstanding tradition in support of marriage
defined as the union of one man and one woman. Am cus
presents this Brief to the court with the hope that the
argurment herein will assist the Court in reaching a

reasonabl e and just deci sion.

Ami cus, submtting this brief in support of the
Appel l ee, has conme to understand that the |ong held
traditional view of marriage is now in Massachusetts and
nati onwi de under critical scrutiny heretofore unknown to
t he general public and believes that such activity
represents activity detrinmental to society. Am cus
believes that although the state may prohibit invidious
di scrim nation agai nst private individual behavior such
protection should not |ead to the dimnishnent of the
institution of marriage. To do so woul d undercut the rights
of the Am cus and the nmgjority of individuals in this
state and nati onw de who depend upon gover nnment

institutions for their general welfare and for support and



gui dance through our laws in their relationship with
famly, friends and society. Am cus al so believes that

al t hough the opinion of the trial court in this case
answered the Constitutional and due process issues raised
by Plaintiffs it did not conpletely address questions
raised by the Plaintiff in the area of the nature and

i npact of biological differences on narriage relations,
the detrinmental inpact of a ‘slippery slope’ decision in
favor of same-sex nmarriage on society and the need to
sustain the foundation of opposite sex marriage for the

purpose of procreation and child rearing.

It is to these questions that Amcus wll address the

Court.

STATEMENT OF | SSUES

Am cus adopts the Appelles's’s Statenent of the |Issues

STATEMENT OF THE CASE

Am cus adopts Appellee’s Statenent of the Case



ARGUMENT

1. Legal, cultural and standard definition of narriage has

al ways been of a union of one man and one wonan.

It is appropriate to begin with the standard

di ctionary neaning of the word marri age

(http://dictionary.Law.com) marriage n. the joining of

a mle and female in matrinony by a person .” As
correctly noted Judge Connolly, RA pgs. 111-112 the
application and statutory construction of the word
"marriage’ has al ways been that of a union between a nan
and a worman. Moreover, despite the Appellants’ argunent
that the description of marriage Inhab. of MIford, 7 Mass
at 52 is neither proscriptive nor dispositive (Appellant
Brief, PG 14, n. 6) the description therein 1is clearly
stated, id., in the manner of a definition by Parsons, C
J.:

"Marriage i s unquestionably a civil contract, founded

in the social nature of man, and intended to regul ate,

chasten, and refine, the intercourse between the
sexes; and to nultiply, preserve and inprove the
species. It is an engagenent by which a single man

and a single woman, of sufficient discretion, take



each other for husband and wi fe.” (Enphasis added)
The definition clearly brings to the fore several key
concepts and beliefs on marriage. First, nmarriage is a
civil contract. Second, it is “founded in the social nature
of man, and intended to regulate ..... the intercourse
bet ween the sexes.” The Appellants argue that this
bi ol ogi cal inperative between the sexes expressed in
marriage |lacks a ‘rational basis’ in the marriage | aws
(Appel lant Brief, pg. 79) but the history of such | aws
(Opinion of Connolly, RA 114-115) denonstrate ot herw se.
Mor eover, gay people are not excluded from marri age.
I nstead the Appellants are demandi ng the special right to
marry outside of the accepted ordered social system Gy
peopl e
"al ready have the sane legal right to marry as
everybody else--to marry, that is, menbers of the
opposite sex. Wiat they claiminstead is a new right:
the right to reconfigure the conditions of nmarriage in
such a way as to change its very definition, while
denyi ng they are doing any such thing.” (SEE Kurtz-
http://ww. findarticles.comcf_0/nl061/2_ 110/65014588/
print.jhtn)
The idea of a required ordered social system noreover, is

accepted by the Appellants when they recogni ze the "bright



lines which help to order our society” (Appellant Brief,
pg. 10) The crux of the matter is that Appellants want to
reorder those lines to fit the requirenents of their
sexual lifestyle. To do so would be a m stake.
"What is distinctive about narriage is that it is an
institution created to sustain child-rearing” and
"entrusted in principle to nmarried heterosexua
coupl es because after much experinentation--severa
t housand years, nore or |ess--we have found nothing
el se that works as well." (Janes. Q W/ son,
Commentary, March 1996 v101 n3 p34(6) )
Appel l ants argue that “imutability” is not a requirenent
and that the Supreme Court does not |imt suspect classes
by this criteria (Urban League of Eastern Mass et al Am cus
Brief, pg. 44-45),and at the same tinme that honosexuality
is indeed ‘beyond the individual’s control”. Although this
concl usi on has not been settled it does |eave us with the
fact that “nature or nurture has fostered upon some
people a tragic burden. How to deal with a tragic burden,
however, is very different from whether Judai sm
Christianity and western civilization should drop their
heterosexual marital ideal”.( Dennis Prager, Los Angel es

Times, 'Right and Wong’ July 16, 1993 )



2. Procreation and childrearing are best left to the union

of one worman and one man.

There is also the conceptual basis of a famly
which the SJC realized in Moore v. East Ceveland, 431 U S.
494, 503 (1977) "The Constitution protects the sanctity of
the famly precisely because the institution of the famly
is deeply rooted in this Nation's history and tradition”
(emphasi s added); The prinmary definition of famly (See
dictionary.law.com) is "n. 1) husband, wife and children",
i n Skinner v. Cklahoma ex rel. WIIlianmson, 316 U. S. 535,
541 (1942) and "Marriage and procreation are fundanental
to the very existence and survival of the race." (Enphasis
added) Thus the argunent (Appellant Brief, pg. 41-42) that

"the entire edifice of laws protecting narried persons is

prem sed on the notion of a unitive pairing of two
people with an enotional and financial interdependence and
reci procal rights and responsibilities” (enphasis added)

i s disingenuous. Mrre accurately, while financial and

enoti onal reasons of course play a role in the notive force

behind marriage it is a secondary one as far as society is



concerned. The '"entire edifice’ is prem sed on the notion
that marriage and procreation are essential to human

exi stence. No matter how energetic the Appellant may try to
dimnish its inportance and pl ace the enotional and
financi al aspects of a personal relationship front and
center, procreation is and has been central to the

foundati on of the nmarriage conpact.

To this end it is reasonable that the state may
enforce MaL 207 using the neaning of marriage as defined
above in order to pronote the general welfare of the
peopl e. "The Fourteenth Anendnment (SJC 268 U.S. 510;45 S.
Ct. 571;69 L. Ed. 1070; 1925 U. S. LEXIS 589;39 A L.R 46
June 1, 1925 ) does not renove or restrict the power of the
State to enact |aws necessary to pronote the health,
safety, peace, norals, education or general welfare of its
people. Munn v. People of Illinois, 94 U S. 278; Boston
Beer Co. v. Massachusetts, 97 U S. 25; Barbier v. Connolly,
113 U. S. 27, 31; Mugler v. Kansas, 123 U S. 623, 666;
Powel | v. Pennsylvania, 127 U S. 678, Re Kenmer, 136 U. S.
436, 449; Cowey v. Christensen, 137 U S. 86; Jones V.
Brim 165 U.S. 180, 182; Jacobson v. Mssachusetts, 197
U S 11; Interstate Consol. Street R Co. v. Massachusetts,

207 U.S. 79; McLean v. Arkansas, 211 U. S. 539; M ddl eton v.



Texas Power & L. Co., 249 U.S. 152; N. O Gas Light Co. v.
Loui si ana Light, etc., Mg. Co., 115 U S. 650; Sl aughter
House Cases, 16 Wall. 22; Stone v. Mssissippi, 101 U. S.
814; Sanitary District of Chicago v. United States, 266

U S. 405.

The state has a clear interest in the support and
pronotion of laws in favor of heterosexual marriage and is
only limted as to whether this is legitimte state
concern. Cited by 1992 U S. LEXIS 4751, *;505 U S. 833; 112
S. C. 2791;120 L. Ed. 2d 674 "the regul ation of
constitutionally protected decisions, such as where a
person shall reside or whom he or she shall marry, nust be
predi cated on legitimate state concerns other than
di sagreenent with the choice the individual has made. Cf
Turner v. Safley, supra; Loving v. Virginia, 388 U S. 1,

12, 18 L. Ed. 2d 1010, 87 S. O . 1817 (1967).~

There is indeed a legitimte state concern at issue
here and it is based on the social conpact, a conpact
created by the people of this state wherein a clear
majority of the people of Massachusetts, given the
opportunity to voice their opinion on the direction of this

guestion within the social conpact, will prohibit sanme-sex



marri age. Proponents of sane-sex marriage are aware of this
and woul d rather the designers of the social conpact be
constricted to fewer nenbers. "Representative Alice K

Wl f, a Canbridge Denocrat, said gay-rights advocates have
| ong feared that conservative groups would take their
canpaign to the voting booth.” See “Ballot Efort Eyes Gay
Marriage Ban (See Boston d obe, Benjam n Gedan,

07/ 25/ 2001") ")

3. Allowance of sane-sex nmarriage does create a ‘slippery

sl ope’ harnful to society.

The | egi sl ature does have the power to determ ne
whet her sane-sex marriage is a 'slippery slope’
"Marriage, as creating the nost inportant relation in life,
as having nore to do with the norals and civilization of a

peopl e than any other institution, has al ways been subject

to the control of the |legislature. That body prescribes the

age at which parties nmay contract to marry, the procedure
or formessential to constitute marriage, the duties and
obligations it creates, its effects upon the property
rights of both, present and prospective, and the acts which

may constitute grounds for its dissolution."”((Enrphasis

added) Maynard v. H I, 125 U S. 190, 209 (1888) cited by



ZABLOCKI, M LWAUKEE COUNTY CLERK v. REDHAIL No. 76-879 SJC
434 U. S. 374;98 S. C. 673;54 L. Ed. 2d 618;1978 U.S. LEXI S
57;24 Fed. R Serv. 2d (Callaghan) 1313 And, id., “ State
power over donmestic relations is not w thout constitutional
limts. The Due Process C ause requires a show ng of
justification "when the governnent intrudes on choices

[ *40] concerning famly living arrangenents” in a manner

which is contrary to deeply rooted traditions. More v.

East O eveland, 431 U S. 494, 499, 503-504 (1977)
(plurality opinion)(Enphasis added). Though the Appellants
may not adhere to its nornms, they surely do not dispute
that the ideal of heterosexual narriage is indeed a deeply
rooted tradition in Western Judeo-Christian culture. Shoul d
t he Appel l ants be successful the noral and psychol ogi cal

under pi nni ngs of our society will be shaken.

"Once legal marital status and biol ogical connection
can be set aside by a court on grounds of enotional
connection, the notion of marriage itself is
effectively nooted. At that point, anyone who cl ains
enotional connection can gain court recognhition as a
de facto parent or marriage partner. Honbsexuality
posits a sexuality that is justified by pl easure al one

and that is conpletely divorced fromthe burden of



reproduction; as such, it strikes at the heart of the
organi zation of Western culture and soci eti es,

destabi lizing both nonoganous marriage and the rol e of
two sexual |y conpl enentary parents within the nuclear
famly.’ “(See Kurtz

http://ww. national revi ew.com kurtz/kurtz112602. asp)

“"Marriage is based on a natural teleology, on the
different, conplenentary nature of nmen and wonen-and how
they refine, support, encourage and conpl ete one anot her.

It is the institution through which we propagate, nurture,
educate and sustain our species. This is a large, tolerant,
di verse country. In Anerica people are free to do as they
wi sh, within broad paraneters..... It is also a country in
sore need of shoring up sonme of its nost crucial
institutions: marriage and the famly, schools,

nei ghbor hoods, comunities. But marriage and famly are the
greatest of these. That is why they are el evated and
revered. We should keep themso. *

(See WIlliamBennett, "Leave Marriage Al one." From Newsweek

3 June 1996. (c) 1996)



CONCLUSI ON

The majority of residents in Massachusetts and nati onw de
depend on stable and ordered | egal and noral codes of

soci ety. Changing the essential nature of the institution
of marriage by allow ng same-sex individuals to marry woul d
sow deep seated confusion about these codes which provide
order to our lives and those of our children, especially in
the real mof marriage and personal relationship, and which
are in large neasure the creators of responsible and
productive nmenbers of society. For this and the foregoing
reasons, the Court is encouraged to find there was no error

in the decision of the trial court in this case.
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