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INTEREST OF AMICUS CURIAE

MEA-MFT is the largest union in Montana. It represents 16,000 dues-paying
members who live and work in nearly every Montana community. MEA-MFT
members are public school teachers énd support personnel; Head Start teachers;
university and technology college faculty; employees of the state'departments of
corrections, health and human services, and revenue; city and county employees;
and private sector health care providers. MEA-MFT members include lesbians and
gay men who are directly interested in this case because they work for the Montana
University System and are in committed relationships with a same-sex domestic
partner. Some are raising children. MEA-MFT believes important employment
benefits — such as health insurance for one’s immediate family - should be available
to all employees on a non-discriminatory basis. MEA-MFT is affiliated with the
National Education Association, the American Federation of Teachers, and the
AFL-CIO.

INTRODUCTION
“Equal pay for equal work” is now recognized as a central tenet of freedom

from discrimination.” And, for most employees, “pay” includes not just wages, but

! See Heiat v. Eastern Mont. College, 275 Mont. 322, 912 P.2d 787 (1986); Mont.
Code Anno. §§ 2-18-209, 39-3-104; 29 U.S.C. § 206(d).
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benefits as well. Yet, in this case, the state university system has chosen to deny
lesbian and gay employees equal benefits. It has done so by selecting criteria for
access to those benefits that categorically exclude every lesbian or gay Montanan.,
By limiting access to the particularly important benefit of family health insurance to
employees who are married or, for different-sex couples, who sign an “Affidavit of
Common Law Marriage,” the state university system has conditioned access to that
benefit on criteria that are out of reach for all its lesbian and gay employees, as well
as all who would consider such employment in the future.

The serious constitutional .claims raised by Appellants were summarily
rejected by the trial court, which accepted the University’s circular, non-responsive,
and illogical defense. Having defined “dependent” family members in a way that
excludes the families of lesbian and gay employees, the University purports to
justify that exclusion simply by referring back to its own definition. Its additional
attempt to justify the policy as somehow encouraging marriage, when it denies
access to benefits to those who ére precluded from marrying while providing
access to different-sex couples who could marry but have not done so, simply
makes no sense. Because it has no legiﬁmate, nondiscriminatory reason for limiting
access to benefits in this way, the University has violated Montana’s Constitution.

Amicus curiae, which represents Appellant-employees’ colleagues and co-
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workers, submits this brief to supply the Court with important information about
the significance of health insurance benefits, as well as the lack of any legitimate
justification for denying University employees in committed, same-sex relationships
the same access to benefits as is provided to their peers in different-sex
relationships,

As thousands of employers across the country have decided to reduce pay
inequity by offering domestic partner benefits to their gay employees comparable to
those provided employees’ spouses, much has been learned about the importance,
ease, and negligible costs of doing so. Experience has showﬁ that same-sex
couples need and value these benefits just as much as different-sex couples, that
providing these benefits is a sound business practice, and that providing them has a
positive impact even on employees who do not take advantage of the insurance,
Nearly two decades of consistent actuarial studies also have extinguished early
fears of expensive claims, showing instead that domestic partners routinely cost
less than spouses to insure, due principally to same-sex couples’ lower obstetric
and pediatric costs.

These studies make clear the lack of any legitimate explanation for the
University’s policy. Indeed, unlike the small and fully proportionate “burdens”

other employers may assume to include additional persons within their benefit
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plans, the University will not incur any costs or administrative burdens by
providing its gay emﬁloyees access to these benefits, because th¢ University does
not pay the premiums for dependent coverage and it already has an affidavit system
for allowing employees to participate in the plan by attesting to their and their life
partner’s interdependence and commitment, despite the lack of a marriage
certificate.

In fact, as this brief also points out, denying access to these benefits
irrationally hurts the State of Montana. Because the United States has not adopted
universal health care, most Americans access health insurance through employment.
Stay-at-home parents, people seeking employment, those unable to_work, and those
working at jobs without health benefits may be able to obtain insurance only
through a wage-earning spouse or partner. But those without insurance frequently
must turn to publicly-funded clinics and emergency rooms. Not only does this
endanger their and the public’s health, it shifts costs to the public that those with
same-sex partners willingly would assume if permitted to buy insurance for them
through the University’s plan. For all these reasons, the University’s unequal
provision of benefits violates Montana’s Constitution, regardless of the standard of
review applied.

/
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PRELIMINARY STATEMENTS
Amicus adopts appellants’ statement of facts and standard of review,
ARGUMENT

I The Montana Constitution Requires That Gay Employees Of The
State University System Be Allowed To Participate Equally In
Employee Benefits Programs.

Article I1, Section 4 of the Montana Constitution promises that “no person
shall be denied the equal protection of the laws.” This means that “the law must
treat similarly-situated individuals in a similar manner.” McDermott v. Montana
Dep't of Corrections, 2001 MT 134, 305 Mont. 462, 470, 29 P.3d 992 (2001).

For purposes of the University health insurance policy, there are no relevant
distinctions between married employees and gay emplloyees with same-sex life
partners. In Montana and nationwide, a great many same-sex couples, including
Appellants here, make life-long commitments to each other and support each othér
economically as well as emotionally. The 2000 U.S. Census showed that lesbian
and gay couples live in 99.3 percent of all counties in the United States, including
55 of the 56 counties in Montana,” More than twelve hundred Montana households

identified themselves to the Census Bureau as headed by lesbian or gay couples,

2 See U.S. Census Bureau, United States Census 2000, Table PCT22, “Unmarried Partner
Households and Sex of Partner,” at http://factfinder.census.gov/servlet; David Smith and Gary Gates,
Gay and Lesbhian Families in the United States: Same-Sex Unmarried Partner Households 2
(2001), at http://www hre.org/familynet/documents/L%census.pdf.
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roughly 0.6% of the total coupled households in the state, married or unmarried.?
This is a 326% increase over the number of such households identified in 1990,
indicating that changing conditions have reduced fear somewhat and encouraged
this minority group to become more visible.*

Many of these couples — including some of the appellants in this case — are
parents of children, whether through adoption, a prior relationship, or reproductive
technology.® Each of these families faces the same burdens of maintaining a joint
household, caring for their children, and struggling through health and other life
crises. Appellants here simply wish to take responsibility for each other and their
children; the health benefit they seek will allow them to be better partners and
parents, in keeping with the purposes of the “dependent” coverage option for

University employees.

3 Id. The national total was roughly 600,000 same-sex-couple households.

* Even with the significant increase since 1990, it is widely believed that the actual number of
gay-couple households is far higher. One analysis of the 2000 data puts the actual figure closer to 1.5
million, and concludes that the official data represent an undercount of roughly 60%. Smith & Gates,
supra, at 2.

3 Estimates vary greatly as to the number of lesbian and gay parents in the United States, and
the number of their children. Often-cited figures are that there are between one and five million lesbian
mothers and between one and three million gay fathers. Charlotte Patterson, Children of Lesbian and
Gay Parents, in Child Development 63 (1992). Another estimate is that there are between 800,000
and 7 million lesbian and gay parents, raising between 700,000 and 6 million children. Judith Stacey
and Timothy Biblarz, (How} Does the Sexual Orientation of Parents Marter? (2001) 66 Am. Soc.

Rev. 159, 164 (2001).
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