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MONTANA DIRST JUDICIAL DISTRICT COURT
COUNTY OF LEWIS AND CLARK

LA S S A S S S A . R R T S 4

L SNETSINGER, NANCY SIEGEL, Cause No. CDV-2002-097
A GRAYSCN, ADRIANNE NEFF,

cRIDE, INC., & Montana

'rofitT Corporation,

Plazintiffs,

MONTANA UNIVERSITY SYSTEM, STATE

CF MONTANA, RICHARD CRCETS, in his
ctfficial capacity of Commissicner
cf Higher Education, ana MARGIE
THOMESON, ED JASMIN, LYNN
MOERISON-HAMILTON, CHRISTIZAN HUR,
JOHN MERCZK, RICHARD KROEHM, and
ABRK SEMMENS, in their official
capaclities as members of the ;

Eozrz of Regents, i

MEMORANDUM AND ORDER
ON MOTION TO DISMISS

)
)
)
1
)
)
Vs, ]
)
)
)
)
)
)
)
)

Defendants. i
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Before tne Courtc is Defencants' motion to dismiss.
The moticon was heard August 12, 2002, and  is ready for

soizlon.
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sex domestic partner, Plaintiffs Nancy Siegel and Adria

BACKGROUND
Plaintiffs Carol Snetsinger and Carla Grayson are

employees of the Montana University Systen. Zach has a same-
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Neff, neither of whom is employed by the University Syst

At

Plzintiff PRIDE, Inc., is a non-profit organization cf lesbiar,
gay, bisexual and transgender Montanans and their supporters.
Tt has members who are employed by the University System.

The University System has & group health insurance
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ts employveas and thelr dependents. The University
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SysTem pays the c¢ost of the gremium fcr the employee ana the

employee can e_ect toe pay an additional premium to extaend
coverage to  his/her dependents. The University System’s

zuthority for providing these health insurance beneflits 18
found in Section 2-18-702(%) (a), MCAR, which provides that

the poard of regents shall upon approval by two-
thirds voLe ol [iLs] resueCLive cofficers and
employees enter into group hospitalization, medical,
healrtn, including long-term disability, accident, or
group life insurance contracts or glans Zor the
penefit of [its] officers and eapluyess and cheir

dependents.
The University SysTtem defines "Dependerts Eligi-
pility" as follows:

Ar eligible employee as defined In 1, 2, 3,
cr 4 above may enroll thne rfollowing depeudents in the
Plan.

I, Spouse -- A lawIul spouse

In Montana law. sea Zg-1-602, A0-"-2CL, ain R
MITA. A Declaration of Common-Law Spouse Toom iy Ie
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obtained from the campus payroll/personnel office and
must be used if & common-law spouse is to be enroclled
in the Plan.

2. Child(ren) --  An unmarried dependent
child under age 19.

3. Studesnt in unmarric crtudens
under age 25, who 1s a depencdent cif the employes
and/or spouse and dependent c¢n the employee and/or
spouse for support and maintenance, and whose time 1is
principally devoted to the attendance ©f a school or
college. The Claims Administrator may periodically
require the submission of proof that student status
is maintained.

Snetsinger and Grayson sought to obtain health

irsurance coverage for thelr domestic partners buot were unzble

T

2

et coverage because tThs University System's plan does not

1

rovide heneflfis to same-sex domestic pariners.

e}

Plaintiffs have brought thisz action fcor declaratory

relief that the University's policy <f not extending coverage

t
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N
w
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me-sex domestic partners violates theilr rights under the
Montana constitution.
STANDARD
in deciding & motion to dismiss under Rule 1Z,
M.B.7iv.P., a cour:r must consider the complalnt 1n the
rost faverable to the plaintiff ard all zllegations of fact o

“ne complaint are to be taken as true. Boreen v. Christensen,

267 Mont. 405, 408, 884 P.2d 761, ToZ {1954). A complaln:

srould not be dismissed under Ruls 12, M.R.Civ.P., un:ess 17

iopears that the plaintiff can prove no ser ol Teous In suppors
I o her olaim wnich woulo entitle ner Lo oz2_laT. Wheealer v.
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Moe, 123 Ment. 1504, 515 P.2d 679 (.373). "In obher words,
dismisszl 1is Jjustified onlvy wher the allegations of the
complaint itself clearly demcnstrate that plaintiff dces not
have a claim." Id. at 16, 515 P.2d at 683. See also Buttrell

v. McBride Land & Livestock Co., 170 Mconit. 296, 2%&, 533 P.2Z2d

437, 408 (1976} .

Although all allegations of fact are to be considerea
as true, this does not apply to legal conclusions which may be
alleged. As the Montana Supreme Court has explained:

hgain, the United States Court of Zppeals,
District of Columbia Circuit, in Pauling v. McELroy,
107 U.Ss.App.D.C. 372, 278 r.,2d 252, with respect to
motions to dismiss states: .

Makdk @Whils the apvelleococs' motiorns for
dismissal admit, ZIZor purpcses cof the moticn, all
the well pleaded Zfacts in the complaints, guch
admission does not, of course, embrace sweaping
legal c¢onclusions cact in the form of factual
allegations.™

In Volume 1A, Federal Practice and
I'rocedure, Darronn & HoltzofZf, reocpecting moticons to
dismiss under Rule 12, the authors comment:

"The truth of allegaticns 1n the
czomplaint is net admitted by a motion to dismiss
if they are in conflict with facts Jjuciciaily
known o the c¢ourt, or contradicted by exhibits

attached to or reierred o in the complaint.”
pp- 330-331. See also Zeligson v. llartman Zlair,
Inc., 126 F.2d 585, 597 (x0th Cir.1%42;, wherein

the court stated:

"The motion to cismizs admitted all
facts well pleadeqa, but it did not admit <ths
legel effect ascribed by the oplezder to the
writing. The writing wes attached to rst
amz=nded complaint as an exhizit ans
effect 1s te be determined oDy Tz Lavme
vhar by the allegaticons of tos Tozzzor, "
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Professor Moore in Moore's Federal
Practice, Vol. 2, p. 2244, puts it this way:

"+++ Por the purposes of the motiorn,
the well-pleaded material allegations of the
complaint are taken as admitted; but conclusions
of law or unwarranted deductions of fact are not
anilled. " : .

Holtz v. Babcock, 143 Mont. 341, 354-55, 389 P.2d 863, §73-7¢

(1963) .
DISCUSSION
In WNMonLand, Mellidge 1s o personal  relationship

betwesn & man and & woman and may be contracted and maintzined
only as provided py the law of MonLdud. Seciiun 40-1-103, MCA.
Furchnermore, & marriage petween persons of the same sex 1s
rohibited by sStTatute. SecTion 49-1-<4C21 {1y (dy, MCA.

ffs state that they are not chellenging the

-
()}

pr
Al=zhough the Plaint
marrizgs statutes, thev contend that by condilionling fecelpt of
health irsurance on marriage, while denying iesbians and gay
mer the right to marry, vefendants are depriving Lhem ol Luedi:
fundamental rights under the Montana constitution. They ask
Ior a declaratory Jjudgment that the peferndants’ interpreveliun

tures and

o}

and administration o©f the applicacle state St

it]

regutations violart their right to dignity, To privacy, Lo

qual protection, to seex safety, nealth and happiness, anc to
jpursue life's pRaslc necessitles. ABlternatively Plaintirlf’s ask

the Court to declare that the startutes and the regulations
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scrutiny analysis of the statutes and policies they c¢laim
discriminate against them.

The University System argues that <the marriage
statute 1is constitcticnal; that the proper standard for
reviewing the marriage statute is the rational basis test; and
that *t acted reasonably by keying who is eligible Ior hezlth
insurance on the marriage statute.

EQUAL PROTECTION

Article 1II, Section 4 o©f the Montana constitution
guzrantees egual protection of the law to all persons. It
provides:

The dignity cf the human being is
inviolable. Nc person  shall be denled Lhe egual
protection cof the laws. Neither the state nocr any
person, firm, corporation, or institution shall
discriminate against any person in the exercise of
nis ¢ivil eor political rights on acvcounl ol race,
color, sex, culture, s$ocial origin or condition, or
solitical or religious ideas.

The Montana Supreme Court has staled Lhal

[t]lo prevail on an equal protection claim, an injured
party must first be able to demonstrate that the law
or governmental actien at 1s8sue discriminales by
impermissibly c¢lassifying persons and ftreating them
differently on the basis of that classification.

State wv. Spina, L9uy MU' 13, I 85, 2%4 ¥ont. 367, T 83, S8z

P.2c 42:, T 85.

l'he supreme CoUurt urther has stated  Lhat  wiken
anaiyzing an equal prcte&ticn challenge, the court “"must first
idantiiy the classes involved and detarmine whether Lhey ovs

L3

ted. Henry v. State Fund, I:z.o» M7 ..o, U 7,
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294 Mont. 449, 9§ 27, 982 P.2d 456, 9 56. The next step is o
apply the appropriate level of scrutiny and in doing so, the
Court "must determine whether a suspect classification is
invelved or whether <che nature c¢f the individual 1nterest
involves & fundamental right, either of which would trigger =&

strict scrutiny analvsis." Id., at 1 29.

A. Classifications

Plaintiffs contend that the ©policy o©f denying

errloyees the opportunity to purchase health care insurance for

their same-sex domestic partners classifies those emplovees and

their partners on the basis of sex, sexual orientation, &anc
marizal status.

Here, ~he s:iatute and the ©policy provide that

In rsity System employses can obtain health insurance for

Fh :1r dependents and that dependent eligibilicy is limited tc

spouses and certain children. Thus, the c¢lasses are those

4

o

mnloyees who have dependents and these who do not. On 1its

-ty
¥

the policy is neutral with respect to gender and sexual

Tal

married.

[}
!

rientaticn. It applies to zll employees who are noi

&r unmarried employee who has an cpposite-sex domestlic parinsc
carinot cbtain dependert coverage for his/her domestic partner.
Plaintiffs argue that although the policy app.iess to
unia ed employees who have opposite-sex domest;é partners,
tnose  enpleyees  have  the opportunity oo crpfain dessndsEns
cowverage becauss, 1f they choeose, oy nan maony. Howerar,
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tecause homosexual employees are prohibited from marrying their

W

same-sex domestic partners, they are denied the oppcrtunizty T
rurchase coverage for thelr partners. While that 1is correct,
the University System's policy does not discriminate orn the
base of sexual orientation. Rather, the distincticn 1is Lkased
on whether the employee has dependents.

Blthough +the «gquestion of whether classifications
based on sexual orientaticon are suspect has not been decided oy
the Montana Supreme Court, the Court does not need toc eaddress
that 1ssue. Here, the classification is not based on sexual
srientation but rather it is based on marriage. It is marriage
thzt makes a "domestic partner" a dependent. Classifications

based on marriage are not suspect. Califane v. Jebst, 434 U.S.

L7, B3-54 (1977, This is consistent with almost z2ll the cases

which nave considered similar issues. See Hinman v. Dep't of

Pers. Admin., 167 Cal. ZApp. 3d 516, 213 Cal. Rptr. 410 ({1983);

Phillips v. Wisconsin Personnel Cemm'n, 1&7 Wis. 2d 205, 212-

I3, 482 N.W.2d 121, 123 (1992); Ress v. Denver Dep't cof Health

and Hospitals, 883 P.2d 516, 520 (Colo. BApp. 1994); Rutgers

Council of AAUP Chapiters v. Rutgers, the State Univ., 685 A.2q

428 (N.J. Super. C=. App. Div. 1997); and Bailey v. City of

Austin, 972 S$.W.2d 180 (Tex. App. 13%8).

B. Fundamental Right

Piaintiffs assers <that strict scrubiny should be
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rights guaranteed by the Montana censtitution and a
considerable part of their argument discusses various cases
which have addressed those rights. However, none cf thcse
rights are at 1issue here. This case involves an employment
benefit which the University System provides its employees.
The Montana Supreme Court has held that the right toc resceive
worker's compensation benefits is not a fundamental right.

Stratemevyer v. Lincoln Co., 259 Mont. 247, 151, 8533 P.Jd 50¢,

L

509 {1983y, The same reasoning applies ¢ dependent health
inszrance which an employer makes avallable Lo 1ts employess.

C. Raticonal Basis Test

Recause a classification based on marriage Zis not
suspect, and because no  fundamentzl right is involved, the
rational @pasis test 1is the appropriate one to apely to the

.

Jniversity System's pollicy. Applving that test, the Court

conciudes that the poliicy 1s constitutional. It is reascnable

ty

or a governmental agency to provide its employees as a penellt

0f  their employment the opportunity to purchass healtn

insurance for their dependents at a reasonable cost. Marrizge
is recegnized in law fcor many purposes. Furthermore, marriage
is & reasonabkle and objective standard to derermine who 18 &
decendent. The marriage relationshizc impcses con a married
rerson certain legal respensibilities, including the duty of
support. Section 40-2-102, MCA. Alznough Thes named Plailnoifisz
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they are not subject to the legal responsipilities and
obligations which are imposed on married persons.

The Court is aware that in other parts of the country
governmental Dbodies have extended 1nsurance coverage Lo
domestic partners and the same could be done in Montana; but
that is a decision for the legislature or the governing body,
not the Court.

For the foregoing reascons,

IT IS ORDERED that Deferdarmts' motion to dismiss IS

GRANTED. 9
DATED this _Q& day of Ncvember, 2002. @

Thomad C. Honzel
District Tourt Judds &

pc: Holly Jo Franz/Tamara Lange
BEeth Brenneman
“_eRoy H. Schramm

Snetsinger#l-m&oc mo to dis
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